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I.

INTRODUCTION

Laws that limit how and where people may smoke should survive a legal challenge claiming that
smoking is protected by the state or federal constitution. Smoking is not mentioned anywhere in
either constitution. Nevertheless, some people may claim that there is a fundamental “right to
smoke.”2 These claims are usually made in one of two ways: (1) that the fundamental right to
privacy in the state or federal constitution includes the right to smoke, or (2) that clauses in the
state and federal constitutions granting “equal protection” provide special protection for smokers.
Neither of these claims has any legal basis. Therefore, a state or local law limiting smoking
usually will be judged only on whether the law is rational, or even plausibly justified, rather than
the higher legal standard applied to laws that limit special constitutionally protected rights.
II.

THERE IS NO FUNDAMENTAL RIGHT TO SMOKE

The argument that someone has a fundamental right to smoke fails because only certain rights are
protected by the constitution as fundamental, and smoking is not one of them. The U.S. Supreme
Court has held that “only personal rights that can be deemed ‘fundamental’ or ‘implicit in the
concept of ordered liberty’ are included in the guarantee of personal liberty.”3 These rights are
related to an individual’s bodily privacy and autonomy within the home.
Proponents of smokers’ rights often claim that smoking falls within the fundamental right to
privacy, by arguing that the act of smoking is an individual and private act that government
cannot invade. Courts consistently reject this argument. The privacy interest protected by the
U.S. Constitution includes only marriage, contraception, family relationships, and the rearing and
educating of children.4 Very few private acts by individuals qualify as fundamental privacy
interests, and smoking is not one of them.5
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Example: A firefighter trainee challenged a city fire department requirement that trainees must
refrain from cigarette smoking at all times, by arguing that “although there is no specific
constitutional right to smoke, [there is an] implicit . . . right of liberty or privacy in the conduct
of [ ] private life, a right to be let alone, which includes the right to smoke.”6 The court,
however, disagreed and distinguished smoking from the recognized fundamental privacy rights.7
The court went on to find that the city regulation met the fairly low standard for regulating
non-fundamental rights because there was a perfectly rational reason for the regulation, namely
the need for a healthy firefighting force.

III.

SMOKERS ARE NOT A PROTECTED GROUP OF PERSONS

The second common constitutional claim made by proponents of smokers’ rights is that laws
regulating smoking discriminate against smokers as a particular group and thus violate the equal
protection clause of the U.S. or the California constitutions. No court has been persuaded by
these claims.
The equal protection clauses of the United States and California constitutions, similar in scope
and effect,8 guarantee that the government will not treat similar groups of people differently
without a good reason.9 Certain groups of people – such as groups based on race, national origin
and gender – receive greater protection against discriminatory government acts under the U.S.
and California constitutions than do other groups of people.10 Smokers have never been
identified as one of these protected groups.11 Generally, the Supreme Court requires a protected
group to have “an immutable characteristic determined solely by the accident of birth.”12
Smoking is not an “immutable characteristic” because people are not born as smokers and
smoking is a behavior that people can stop. Because smokers are not a protected group, laws
limiting smoking must only be rationally related to a legitimate government purpose.13
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Example: New York City and New York State enacted laws prohibiting smoking in most
indoor places in order to protect citizens from the well-documented harmful effects of
secondhand smoke. The challenger argued that the smoking bans violated the Equal Protection
Clause because they cast smokers as “social lepers by, in effect, classifying smokers as second
class citizens.”14 The court responded that “the mere fact that the smoking bans single out and
place burdens on smokers as a group does not, by itself, offend the Equal Protection Clause
because there is no . . . basis upon which to grant smokers the status of a protected class.”15 The
court proceeded to uphold the smoking bans since they were rationally related to the legitimate
government purpose of promoting the public health.

The equal protection clause not only protects certain groups of people, the clause also prohibits
discrimination against certain fundamental “interests” that inherently require equal treatment.
The fundamental interests protected by the equal protection clause include the right to vote, the
right to be a political candidate, the right to have access to the courts for certain kinds of
proceedings, and the right to migrate interstate.16 Smoking is not one of these recognized rights.
If a government classification affects an individual right that is not constitutionally protected, the
classification will be upheld if there is any reasonably conceivable set of facts that could provide
a rational basis for it.17 So long as secondhand smoke regulations are enacted to further the
government goal of protecting the public’s health from the dangers of tobacco smoke, the
regulation should withstand judicial scrutiny if challenged.18
IV.

CONCLUSION

There is no constitutional right to smoke. Claims to the contrary have no legal basis. The U.S.
and California constitutions guarantee certain fundamental rights and protect certain classes of
persons from all but the most compelling government regulation. However, no court has ever
recognized smoking as a protected fundamental right nor has any court ever found smokers to be
a protected class. To the contrary, every court that has considered the issue has declared that no
fundamental “right to smoke” exists. So long as a smoking regulation is rationally related to a
legitimate government objective such as protecting public health or the environment, the
regulation will be upheld as constitutional.
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